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(9) If the Court orders the issue of a warrant of possession, the Registrar will issue a
warrant of possession in the prescribed form.

Prescribed form—

Form 168 Warrant of Possession of Land
Division 3—FExecution of instruments

204.4—Application

(1)  Anapplication by a party for an order under section 13(1) of the Enforcement Act that
another party execute or endorse a document or that an officer of the Court be
anthorised to do so on the party’s behalf must be made by filing an interlocutory
application and supporting affidavit in accordance with mle 102.1 accompanied by a
draft order in the prescribed form.

Prescribed form—
Form 79 Draft Order
(2)  The supporting affidavit nmst identify—
{a) the document necessary to give effect to the judgment; and

{b} the request made of the party to execute the document and the paity’s response
or other ground on which the order is sought.

{3) The application, draft order and supporting affidavit must be served on the party
against whom the order is sought at that party’s address for service or otherwise by
original service as soon as practicable.

204.5—Hearing

(1) If a party against whom an order under this Division is sought appears at the hearing,
they will be given an opportunity to give evidence or make representations.

{2) If a party against whom an order is sought fails to appear within 15 minutes of the
scheduled commencement of the hearing and the conditions in rule 201.6(1) are
satisfied, the Court may proceed in the absence of the party.

(3) The Cowt may, at the hearing, if satisfied that it is appropriate to do so, make an order
in the prescribed form—

{a) that the party execute or endorse the document; or

{(b) authorising an officer ofthe Court to execute or endorse the document on behalf
of the party under section 13(1) of the Enforcement Act.

Prescribed form—
Form 81 Record of Outcome — Order or Form 82 Order

{4} If an order requiring a party to execute or endorse a document is made in the absence
of the party, the order must be served on that party at that party’s address for service
or otherwise by personal service as soon as practicable.

Part 5—Contempt
Division 1—Introduction
205.1—Definitions
In this Part, unless the contrary intention appears—
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accused means the person charged with contempt of Court;
prosecutor means the person prosecuting the charge of contempt of Court and, when
applicable, denotes the Registrar.
205.2—Application of Part
This Part applies to all proceedings for contempt, whether brought under the Act. the
Enforcement Act, another statute or the inherent or implied jurisdiction of the Court.
Division 2—Court initiated proceeding
205.3—Initiation
(1) If contempt is committed in the face of the Court and it is necessary to deal urgently

with it, the Court may direct the Registrar to formulate a charge of contempt and in the
meantime—

{a) order that the accused be taken into custody; or

{(b)  order the issue of a warmrant of apprehension in the prescribed form to have the
accused apprehended and brought before the Court to be dealt with on the
charge.

Prescribed form—
Form 156 Warrant of Apprehension — Contempt or Breach of Condition

(2)  Inany other case, the Court may direct the Registrar to formulate a charge of contempt.
205.4—Formulation of charge

(1) Ifthe Court makes an order under rule 205.3(1) or a direction under mule 205.3(2). the
Registrar must as soon as practicable formulate a charge containing reasonable details
of the alleged contempt and—

{a) if the contempt was allegedly committed in or in respect of a proceeding—file
an interlocutory application in accordance with rule 102.1 charging the accused
with contermpt; or

{b) in any other case—file an Originating Application in accordance with rule 82.1
charging the accused with contempt.

{2) Uponanapplication being filed under subrule (1), the Court may order the issue of —

{a) asummons in the prescribed form requiring the accused to attend before the
Court to answer the charge; or

(b) a warrant of apprehension in the prescribed form to have the accused
apprehended and brought before the Court to be dealt with on the charge.

Prescribed forms—

Form 153 Summons for Contempt or Breach of Condition

Form 156 Warrant of Apprehension — Contempt or Breach of Condition
Division 3—Party initiated proceeding
205.5—Application by party

(1} If a party claims that another party, a witness or another person has committed
contempt of Court in relation to a proceeding, the party may apply by filing an
interlocutory application in accordance with rule 102.1 for the accused to be charged
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with contempt and supporting affidavit containing reasonable details of the alleged
contempt.

{2) Ifthe Court is satisfied that there are reasonable grounds to suspect that the accused
committed the alleged contempt, the Court may—
{a) require the Registrar, or
(b} permit the party who filed the interlocutory application,
to formulate a charge containing reasonable details of the alleged contempt and file an
interocutory application in accordance with rule 102.1 charging the accused with
contempt.

{3} If the Court makes an order under subrule (2)(a), the Court may order that the party

who filed the interlocutory application must indemmi fy the R egistrar in respect of costs
incurred, or ordered to be paid, by the Registrar in prosecuting the contempt charge.

{4) Uponan interlocutory application charging the accused with contempt being filed, the
Court may order the issue of—

{a) asummons in the prescribed form requiring the accused to attend before the
Court to answer the charge; or

(b) a warrant of apprehension in the prescribed form to have the accused
apprehended and brought before the Court to be dealt with on the charge.

Prescribed forms—

Form 153 Summons for Contempt or Breach of Condition

Division 4—Hearing and determination of charge

205.6—Prosecution by Registrar

If the prosecution of the contempt charge is undertaken by the Registrar, the Registrar may
retain a law firm to act, or counsel to appear, for the Registrar.

205.7—Hearing and determination
{1} Ifthe accused admits the charge, the Court may act on the admission.
{2) Ifthe accused does not admit the charge, at the hearing of the charge of contempt—

{a) evidence may be adduced by the prosecutor or the accused (in addition to oral
testimony and the tender of documents) in the form of an affidavit, provided that
the other party has an opporturity to cross-examine the deponent;

{b) the Court may, on its own initiative, adduce evidence;

{c) ifthe Court calls a witness to give evidence—the prosecutor and the accused
may cross-examine the witness; and

{d) after hearing submissions by the parties, the Court will determine whether the
charge has been proved beyond reasonable doubt.

(3) Ifthe Court finds the accused gnilty, or the accused admits guilt of the contempt, the
Court will hear submissions concerning penalty.

{4) The Court may exercise, with respect to the charge, any power that it has with respect
to a charge of an offence and, with respect to the accused, any power it has in relation
to a person charged with an offence.
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205.8—Penalty

(D
(2)

(3

“)

&)

This tule applies when the accused admits guilt or the Court finds the accused guilty
of contempt.

The Court may punish contemnpt by a fine or, if the accused is an individual, by
imprisonment.

If the Court imposes imprisonment. the Court will issue a warrant of commitment in
the prescribed form.

Prescribed form—

Form 162 Warrant of Commitment — Contempt
If the Court imposes a fine, the Court may—
{a) fix the time for payment of the fine; or

{b) ifthe accused is an individual—fix a term of imprisonment in default of payment
of the fine.

The Court may—

(a) if the accused provides an undertaking to the Court to observe conditions
determined by the Court and to appear for the determination of penalty upon a
breach of those conditions—release the accused without imposing penalty; or

(b} if the accused provides an undertaking to the Coust to observe conditions
determined by the Court—suspend the carrying into effect of a penalty for
contempt.

205.9—Subsequent proceedings

(1

(2

(E)

)

If the Court makes an order under rule 2035.8(5) and it subsequently appears that the
accused may have breached a condition of the undertaking, the Court may order the
issue of—

{a) asummons in the prescribed form requiring the accused to attend before the
Court; or

{b) a warrant of apprehension in the prescribed form to have the accused
apprehended and brought before the Court.

Prescribed forms—

If the Count finds that the accused breached a condition of an undertaking entered into
under rule 205.8(5)(a). the Court may—

{a) impose a penalty on the accused for the contempt; or
{b) make any other or firrther order as it thinks fit.

If the Conit finds that the accused breached a condition of an undertaking entered into
under mle 205.8(5)b), the Court may—

{a) cancel the suspension of the penalty and order that the penalty be carried into
effect; or

{b) make any other or further order as it thinks fit.
The Court may, at any stage, cancel or reduce a penalty imposed for contempt.
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Part 6—Service and execution of process
Division 1—General

206.1—Service and execution of summonses and warrants

(1) Unless the Court otherwise orders, service of a summons and execution of a warrant
under this Chapter must be undertaken by the sheriff.

(2)  An application for leave to serve a summons otherwise than by the sheriff or under
section 7 of the Sheriff"s Act 1978 to appoint another person to execute a warrant must
be made by filing an interlocutory application and supporting affidavit in accordance
with rule 102.1.

(3)  Aninterlocutory application and supporting affidavit under subrule (2)—
{a) need not be served on any other party to the proceeding; and
{b)  must be served on the sheriff as soon as practicable.
206.2—Suspension of execution
The sheriff may only suspend execution of a process on
{a) an order of the Court, or
{b) awritten direction from the party who requested the execution that has not been subject
of a written withdrawal.
206.3—Attempted service/execution report

If the sheriff is unable to effect service of a summons, application or other document, or
execute a warrant, the sherifl must file and provide to the party who requested service or
execution an atternpted service report in the prescribed form.

Prescribed form—
Form 44 Aftempted Service Report
Form 45 Attempted Service Report by Sheriff’s Officer
206.4—Sheriff’s fee
(1)  Subject to subrule (2)—
{a) a judgment creditor who requests service of a document or execution of a
warrant; and

(b} alaw firm acting for a judgment creditor who requests service of'a document or
execution of a warrant,

are jointly and severally liable to pay the sheriff's fee for undertaking the service or
execution.

{2)  The sheriff is entitled to deduct the sheriff’s fee out of money received by the sheriff
by virtue of' service of a summons or execution of a warrant.

{3) Ifthere is a dispute between the sheriff and a person liable to pay or bear a gheriff’s
fee about the amount of the fee, the sheriff or any party may apply to the Court for an
order determining the dispute by filing an inferlocutory application and supporting
affidavit in accordance with rule 102.1.

{4) Ifalaw firm liable to pay a gheriff"s fee under subrule (1)(b) fails to pay it within 7
days after receipt of a written demand, the sheriff may apply to the Court for an order
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for enforcement of the fee by filing and serving on the law firm an interlocutory
application and supporting affidavit in accordance with rule 102.1.

The sheriff may, with the consent of the Attorney-General, commit the conduct of an
application under subrile (3) or (4) to the Crown Solicitor.

206.5—Application for orders

The sheriff or any party to a proceeding may apply to the Court to determine a dispute or for
orders in relation to service or execution by the sheriff by filing and serving an interlocutory
application and supporting affidavit in accordance withrule 102.1.

206.6—Sheriff liable as if in contempt

Ifthe sheriff does not properly serve a document or execute a warrant under this Chapter, the
sheriffis liable to punishment as if in contempt of the Court.

Division 2—Execution of warrant of sale

206.7—Sale of property

(D

(2

(3
“)

(3)

(6)

(7

Subject to subrule (2}, only the interest of the judement debtor may be the subject ofa
warrant of sale.
The sheriff may sell the combined interest of the judgment debtor and a third person

provided that the sheriff, judgment creditor, judgment debtor and third person have
first agreed in writing as to the proportion in which the proceeds of sale will be divided

between the sheriff (on behalf of the judgment creditor, judgment debtor and the
sheriff) and the third person.

The sheniff must sell property in a manner, at a time, at a place and in lots that is, in
the opinion of the sheriff, most advantageous.

Unless the Court otherwise orders, a sale is to be for cash on delivery or transfer of the
property the subject of the sale.

Betfore property is sold under a warrant, the sheriff must serve notice of the intended
sale on the judgment debtor at the judgment debtor’s address for service or otherwise
by original service or by express post to the judgment debtor’s last known address,
unless the property is perishable and it is not practicable to do so.

Before property is sold under a warrant—

{a) if'the property is perishable—the sheriff must undertake reasonable advertising
of the intended sale;

{b) inany other case. the sheriff must advertise the sale—
(i) by advertisement in a newspaper circulating generally throughout the State;
(i) ifthe property is land—by an advertisement published in the Gazette; and
(iii) by such other means as the sheriff considers desirable in the circumstances.

If property is sold through an auctioneer or agent, the gross proceeds of sale must, if
the sheriff so requires, be given to the sheriff who will then pay to the anctioneer or
agent the proper charges and expenses.

206.8—Adverse claims

(1

A persorn who claims to have—
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{a) anunregistered interest in property which is to be sold under a warrant of sale;
or

{b) aninterest in money received by the sheriff by virtue of a warrant,
may file and serve on the sheriff written notice of the claim in the prescribed form.
Prescribed forms—
Form 164 Notice of Claim to Property Subject to Execution
Form 165 Notice of Claim to Money Subject to Execution
(2)  The Registrar may join a person referred to in subrule (1) as aninterested party without
an order being made by the Court.
{3) Uponreceiving a written notice under subrule (1), the sheriff must serve a copy of the
notice on the judgment creditor and the judgment debtor at their address for service or
otherwise by original service as soon as practicable.

{4} If the judgment creditor or judement debtor disputes the claim, they must, within
7 days after service of the notice, file an interlocutory application in accordance with
mule 102.1, which need not be supported by an affidavit, seeking an order that the
sheriff not recognise the claim.

{5} Anapplication under subrule (4) must be served on the sheriff, the person making the
claim and the judgment debtor or judgment creditor as applicable at their address for
service or otherwise by original service as soon as practicable.

{6) If'the sheriffis not served with an application under subrule (4), the sheriff'is entitled
to act on the basis that the claim is not disputed.

{7) If'the sheriffis served with an application under subrule (4), the sheriff must not take
further steps under the warrant except in accordance with an order of the Court.
Note—

See section 16 of the Enforcement of Judgments Act 199),

206.9—Payment out by sheriff

(1) Subject to the Bankruptcy Act 1966 (Cth) and rule 206.8, when the sheriff receives
money by virtue of a warrant, after making all lawful deductions (including any
payment to a person having a prior interest in property sold, payment made in
satisfaction of an adverse claim and the shenff's fee }—

{a) the sheriff must pay to the judgment creditor the balance of the judgment debt
owing by the judgment debtor, including post-judgment interest accruing to the
date of payment plus any additional costs reasonably incurred by the judgment
creditor in enforcing the judgment that are not included in the judgment debt:
and

{(b) ifany moneys remain—the sheriff must pay the balance to the judgment debtor
against whom the warrant was executed.

{2) Ifthere is a dispute about money to be paid out by the sheriff, the sheriff may apply to
the Court under rule 206.5 or pay the monies into Court to abide the Court’s order.
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Part 7—Payment of court fees
207.1—Due date for payment

When a fee is payable to the Court under these Rules, or any statute or notice, subject to any
applicable statute, the Registrar may determine the date on which payment is due.

207.2—Summary recovery

(1)

(2

3

“)

The Registrar may repoit to the Court a default by a party or lawyer in payment of a
fee when due.

The Court will list the maiter for hearing and the Registrar must give notice of the
hearing in the prescribed form to the party or lawyer in question.
Prescribed form—

Form 78E Notice of Hearing

The Registrar may, with the agreement of the Crown Solicitor, commit to the Crown
Solicitor the conduct of the proceeding by the Registrar.

The Court may, if satisfied that the fee is owing by the party or lawyer in question,
make such order as it thinks fit to enforce payment, including (without limitation}

{a) an order granting judgment in favour of the Courts Administration Authority
against the party or lawyer in question; or

{b)  an order as to costs.
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Chapter 18—Appellate jurisdiction

Part 1—General
211.1—Definitions

In this Chapter. unless the contrary intention appears—

appeal means an appeal against a judgment, order or decision of a court or tribunal in a
proceeding and, unless the context indicates otherwise, includes—

{a) areview;
{(b)  across appeal {or cross review);
{c) anapplication for leave to appeal (or cross appeal); or

{d) anapplication for an extension of time to appeal or review (or cross appeal or cross
Teview);

appellani means—

(a) inan appeal—the person appealing against or seeking review in the nature of an appeal
against a judgment. order or decision and, unless the coniext indicates otherwise,
includes that person in the capacity of a respondent to a cross appeal; or

{b) in a case stated—the person who files the notice of case stated or otherwise has the
carriage of the case stated;

appellgte document means—

{a) anctice of appeal or review;

{b) an application for leave to appeal,

{c) anotice of cross appeal or cToss review;

{d) anotice ofalternative contentiorn, or

{e) amnotice of case stated;

appellate proceeding means—

(a) anappeal (including a review, cross appeal or cross review), or

{(b) acase stated;

case stafed means a case stated or question reserved for the consideration of the Full Court;

cross appeal means a cross appeal referred to in rule 214 4 and, unless the confext indicates
otherwise, includes a cross review referred to inrule 214 4;

filing page means a front sheet to a document to be filed which shows the count, jurisdiction,
list (if applicable), case number, parties, name of the document to be filed and details of the
law firm representing the party filing the document, or if self-represented, the party;

interested party in an appellate proceeding means a party (whenever joined)—

{a) who was an interested party in the proceeding at first instance unless the party has no
interest in the appellate proceeding; or

{b) against whom no relief is sought in and whose interest is not directly and adversely
affected by the appellate proceeding but who should be given the opportunity to be
heard in relation to the proceeding or who must be joined to be bound by the result;
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listed hearing date means the earlier of the listed hearing date referred to in rule 217.3(1)
and any varied hearing date referred to in rule 217.3(3};

preparation commencement date in respect of an appellate proceeding to be determined by
the Full Court means—

(a) ifleave to appeal is required—the date when leave to appeal is granted or referred for
hearing at the same time as the appeal; or

{(b) inany cther case—the date of institution of the appellate proceeding;
respondent to an appellate proceeding means a party (whenever joined}—

{a) who was an applicant or respondent in the proceeding at first instance, unless the party
has no interest in the appellate proceeding; or

{b) against whom orders are sought in, or whose interest may be directly and adversely
affected by, the orders sought in the appellate proceeding:

review means a proceeding in which a party to the proceeding seeks review in the nature of
an appeal against a judgment, order or decision of a Court or tribunal.

211.2—Service of documents

Unless the Court otherwise orders, any document that is to be served on a person in an
appellate proceeding must be served—

{a) ifthe person has an address for service in the appellate proceeding—by service at that
address for service:

{b) if the person has an address for service in the underlying proceeding but not in the
appellate proceeding—by service at that address for service; or

{c) 1inany other case—by original service.
211.3—Interlocutory applications, hearings and orders

(1)  Chapter 9, with any necessary changes, applies to an appellate proceeding in the same
manner as it applies to an originating, application.

{2) Chapter 10 Part 1, Part 2 Division 5, Part 4 and Part 8, with any necessary changes,
apply to an appellate proceeding in the same manner as they apply to an action,

211.4—Resolution and early finalisation

(1) Chapter 11 Part 1, with any necessary changes, applies to an appellate proceeding in
the same marnmer as it applies to an action.

{2) Chapter 12 Parts 5 and 6, with any necessary changes, apply toan appellate proceeding

in the same manner as they apply to an originating application.
211.5—Judgment, costs and enforcement

(1) Chapter 15, except Part 3, with any necessary changes, applies to an appellate
proceeding in the same manner as it applies to an action.

{2) Chapter 16, except Part 6, with any necessary changes, applies to an appellate
proceeding in the same manmner as it applies to an action.

{3) Chapter 17, with any necessary changes, applies to an appellate proceeding in the same
manner as it applies to an action.
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Part 2—Jurisdiction

Division 1—Supreme Court

212.1—Jurisdiction of Master

Unless a Judge or Master otherwise orders, the jurisdiction of the Supreme Court to hear and
determine a review of a decision of a Registrar of the Supreme Court under rule 195.12(3)
rule 201.4 or rule 262.3 is to be exercised by a Master.

212.2— Jurisdiction of single Judge

{1} Subject to subrule (2}, mle 2121 and rule 212 3, the appellate jurisdiction of the
Supreme Count is to be exercised by a single Tudge it—

{a) the appellate proceeding is an appeal against aninterlocutory decision (order or
judgment ), or ajudgment or order {final or interlocutory} under Chapter 19 Part
3,5, 11, 12, 13, 15, 16 or 17 by a Master or Judicial Registrar of the Court;

(b} the appellate proceeding is an appeal against a decision of the South Australian
Civil and Administrative Tribunal constituted otherwise than by a Presidential
Member;

{c) the appellate proceeding is an appeal against an interlocutory decision of the
Legal Practitioners Disciplinary Tribunal;

{d) the appellate proceeding is an appeal against a decision of the Board of
Examiners under rule 258.2(4) or section 17A(6) of the Legal Practitioners Act;

{e) the appellate proceeding is an appeal against or review of a decision of the Law
Society under section 46, 52A or 63(4) of the Legal Practitioners Act or Chapler
20 Part 7, 8, 9 or 10 of these Rules;

{f) astatute sorequires;

{g) astatute so provides in the absence of rules or an order otherwise providing and
no such provision is made;

(h) any applicable statute and these Rules are silent on the forum to hear the
appellate proceeding;

(i)  aludge so orders or
(i)  the Full Court remits the appeal to a single Judge for hearing and determination.
Notes—

Section 43(2)(b) of the District Court Act 1991 provides that an appeal against an interlocutory
judgment given by a District Court Judge lies to a single Judge of the Supreme Court.

Section 11 A(a) of the Dust Dizeases Act 2005 provides that an appeal against an interlocutory
order made by the South Australian Employment Tribunal lies to a single Judge of the Supreme
Courl.

Section 30(1) of the Environment, Resources and Development Court Act 1993 provides that an
appeal against an interlocutory order by the Environment Resources and Development Court or
against a decizsion or order made by a commissioner, master, registrar or magistrate of that Court
lies to a single Judge of the Supreme Court.

Section 22(2) of the Youth Court Act 1993 provides that an appeal against an interlocutory order
by the Youth Court or against a final judgment by a magistrate of that Court lies to a single
Judge of the Supreme Court.
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Section 40 of the Mugistrates Court Act 1921 provides that an appeal against a judgment by the
Magistrates Court, except in respect of a minor civil action, lies to a single Tudge of the Supreme
Court.

Section 71(1)(b) of the Souih Australian Civil and Administrative Tribunal Act 2013 provides
that, unless the rules of court otherwise provide, an appeal against a decigion of the Tribunal,
unless comprised of or including a presidential member, lies to a single Judge of the Supreme
Courl.

Section 86(1) of the Legal Practitioners Act 1981 provides that a right of appeal to the Supreme
Court lies against a decigion of the Tribunal made in the exercize or purported exercise of powers
or functions under thiz Act.

(2) Subject to a statute conferring jurisdiction on a single Judge in absolute terms, a Indge

ma

y order that the appellate jurisdiction of the Supreme Court that would otherwise be

exercised by a single Judge be exercised by the Full Court.

212.3—Juris

diction of Full Court

{1) Subject to subrule (2), the appellate jurisdiction of the Supreme Clourt is to be exercised

by the Full Court if—
{a) the appellate proceeding is an appeal against—
(i) afinal decision (judgment or order) by a Master or Judicial Registrar of the
Court, except a judgment or order under Chapter 19 Part 3, 5, 11, 12, 13,
15, 16 0r 17,
{ii} a decision of the South Australian Civil and Administrative Tribunal
constituted by or including a Presidential Member; or
{iii) a final decision of the Legal Practitioners Disciplinary Tribunal;
{(b) the appellate proceeding is a case stated;
{c) astatute so requires;
{d) astamute so provides in the absence of tules or an order otherwise providing and
no such provision is made;
{e) the appellate proceeding arises from a final judgment of a court or tribunal
constituted of a judicial officer who has the status of a Tudge; or
{fi aludge so orders.
Notes—

Section 43(2)(c) of the District Court Act 199) provides that an appeal against a final judgment
given by a District Court Judge lies to the Full Court.

Section 11 A(b) of the Dust Diseases Act 2005 provides that an appeal against a decision, other
than an interl ocutory order, made by the South Australian Employment Tribunal lies to the Full
Court.

Section 68 of South Australian Employment Tribunal Act 2004 provides that an appeal against
a decigion of the Full Bench of the South Australian Employment Tribunal or Employment
Court lies to the Full Court.

Section 30(1) of the Environment, Resources and Development Court Act 1993 provides that an
appeal against a final judgment by a Judge of that Court lies to the Full Court.

Section 22(2) of the Youth Cowrt Act 19493 provides that an appeal against a final judgment by
a Tudge of that Court lies to the Full Court,
Section 71(1)(a) of the South Australian Civil and Administrative Tribunal Act 2013 provides

that, unless the rules of court otherwise provide, an appeal against a decision of the Tribunal
comprised of or including a presidential member lies to the Full Court.



18 May 2020 THE SOUTH AUSTRALIAN GOVERNMENT GAZETTE No. 41—Part 1 p. 1649

225

Section 86(1) of the Lzgal Practitioners Act 19581 provides that an appeal to the Supreme Court
lies against a decision of the Tribunal made in the exercise or purported exercise of powers or
functions under that Act.

{2} Subject to a statute conferring jurisdiction on the Full Court in absolute terms, a Judge
may order that the appellate jurisdiction of the Supreme Court that would otherwise be
exercised by the Full Court is to be exercised by a single Judge.

212.4—Constitution of Full Court

Subject to rule 212.5, when the jurisdiction to hear and determine an appellate proceeding is
vested in or to be exercised by the Full Court. the Full Court—

{a) will ordinarily be comprised of 3 Judges;

{(b) may, ifthe Chief Justice so determines, be comprised of 5 Judges; or

{c) may, if a statute permits, and if the Chief Justice so determines, be comprised of 2
Judges.

212.5—Interlocutory and ancillary orders in Full Court matter

(1)  Subject to any statute to the contrary and subrule (3), when the jurisdiction to hear and
determine an appellate proceeding is vested in, or to be exercised by, the Full Court. a
single Judge may make interlocutory orders and other orders ancillary to the hearing
and determination of the appellate proceeding.

{2) TForexample, a Judge may make orders relating to—
{a) the filing, service or amendment of an appellate document;
{b) strking out an appellate document;
{c) security for costs;
{d) evidence that is or may be adduced on the appellate proceeding;
{e) the grant or referral to the Full Coust of leave to appeal;
{f)  the grant or referral to the Full Court of an extension of time to appeal; or

{g) the hearing by the Full Court of the appellate proceeding or any issue related to
it (including leave to appeal. or an extension of time to appeal or to seek leave

to appeal ).
{(3) A lJudge may not refuse leave to appeal or an extension of time to appeal.

(4) This nie does not derogate from the power of the Full Court constituted under
rule 2124 to make interlocutory orders and other orders ancillary to the hearing and
determination of the appellate proceeding.

Division 2—District Court

212.6—Jurisdiction of Master

Unless a Judge or Master otherwise orders, the jurisdiction of the District Court to hear and
determine a review of a decision of a Registrar of the District Court under rule 195.12(3) or
rule 201.4 is to be exercised by a Master.

212.7—Jurisdiction of single Judge

Subject to any statute to the contrary and to rule 212.6, the jurisdiction of the District Court
to hear and determine an appeal is to be exercised by a Judge.

Notes—
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Section 43(2) of the Dizfrict Cowr? Act 1227 provides that an appeal against a judgment given
by a District Court master or a judicial registrar lies to a Judge of that court.

Section 38(6) of the Magistrates Court Act 1997 provides that a right of review in respect of a
judgment by the Magistrates Court in a minor civil action lies to a Tudge of the District Court.

Section 32 of the Police Complainis and Discipline Act 2016 provides that an appeal lies against
a decision of the Police Disciplinary Tribunal to the District Court.

Division 3—Magistrates Court
212.8—Jurisdiction of Magistrate

Unless the Court otherwise orders, the jurisdiction of the Magistrates Court to hear and
determine a review of a decision of a Registrar of the Magistrates Court under rule 195.12(3}
or 201 4 is to be exercised by a Magistrate.

Part 3—Leave to appeal—Supreme Court
Division 1—General
213.1—When required
(1)  Subject to any statute to the contrary, leave to appeal is required—
{a) against an interlocutory decision (order or judgment), or any judgment or order

{final or interlocutory) under Chapter 19 Part 3, 5, 11, 12, 13, 15, l6 or 17 bya
judicial officer of the Magistrates, Youth, District or Supreme Court;

{b) against a judgment on appeal;
{c) against an order or judgment that relates to costs; or
(d) ifastatute so requires.

{2) Ifleave to appeal is granted, but it later becomes evident that it ought not to have been
granted, the Court may revoke the grant of leave.

Notes—

Section 43(3) of the District Cowrt Act 1991 provides that an appeal lies as of right, or by
permizsdon, according to the rules of the appellate court but, in the caze of an appeal against a
final judgment of the Court in its Administrative and Disciplinary Division, permission is
required to appeal on a question of fact.

Section 30(2) of the Environment, Resources and Development Court Act 1 293 provides that an
appeal les as of right on a question of law and with permission on a question of fact (but thiz
principle may be displaced or modified by the provisions of the relevant Act under which the
Jurisdiction is conferred).

Section 22(1) of the Youth Court Act 1993 provides that a party to a proceeding in the Court
may, in accordance with the rules of the appellate court, appeal against any judgment given in
the proceeding.

Section 40(1) of the Magistrates Court Act i 29 provides that a party to a civil action (except a
minor civil action) may, in accordance with the rules of the Supreme Court, appeal against any
judgment given in the action.

Section 71(2) of the Shuth Australian Civil and Administrative Tribunal Act 2013 provides that
an appeal under section 71 is only by leave of the Supreme Court (but this principle may be
dizplaced or modified by the provisions of a relevant Act).

Section 68(2) of South Australian Employment Tribunal Act 201 4 provides that an appeal cannot
be commenced under section 68 except with the permission of a Judge of the Supreme Court.
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Division 2—Seeking Leave
213.2—Notice of appeal seeking leave to appeal

{1} Subject to rule 213 .3, when leave to appeal is required, the appeal must be instituted
in the ordinary way in accordance with mile 214.2 and the notice of appeal must seek
the necessary leave.

(2) Ifanotice of appeal seeking leave to appeal is filed under this Part—
{a) the institution of the appeal is conditional on leave to appeal being granted; and
{b) if'leave to appeal is refused. the appeal lapses.
213.3—Leave sought from Master or Judge at first instance

(1)  An application for leave to appeal against an order or judgment of a Master or Judge
of the Supreme Court may be made in the first instance to that Master or Judge by oral
application either—

(a) ifthe order is made in court or in chambers in the presence of the parties—when
the order is made; or

{(b) in any other case—at the next hearing of the proceeding.
{2) Ifleave to appeal is—

{a) refused—the party may institute an appeal by filing a notice of appeal in
accordance with rule 214.2, seeking leave to appeal and setting out the grounds
on which leave should be granted; or

{(b) granted—the party may institute an appeal by filing a notice of appeal in
accordance with rule 214.2.
{(3) Toavoid doubt, a party may elect not to seek leave to appeal under this rule and instead
proceed directly under rule 214.2 and seek leave from the appellate court.

Division 3—Determination of question of leave
213.4—Appeal to single Judge

(1) A Judge may order that the question of leave to appeal be heard before the hearing of
the appeal.

{2)  Unless an order is made under subrule (1), the application for leave to appeal and the
appeal will be heard at the same time.

213.5—Determination by Full Court of leave to appeal to Full Court

{1) This rule applies when the question of leave to appeal to the Full Court is to be
determined by the Full Cout.

{(2) A party who seeks leave to appeal from the Full Court must, within 14 days of the
filing of the notice of appeal—
{a) file written submissions in the prescribed form identifying why the grounds of
appeal are reasonably arguable and why leave to appeal should be granted:
Prescribed form—
Form 190 Written Submissions

{b) attach to the written submissions—
(i}  acopy of the judgment or order the subject of the appeal; and
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{(ii} a copy of the reasons for judgment given in respect of that judgment or
order; and
{c) file 3 physical copies of an application book containing the notice of appeal,
written submissions and attachments.

Unless the Court otherwise orders, the party is not to file an affidavit or any other
evidence on the application for leave to appeal.

A party who files written submissions under subrule (2) must serve the written
submissions and attachments on each other party to the appeal as soon as practicable.

Unless the Court otherwise orders, the other parties are not to file any evidence or
submissions on the application forleave to appeal.

The Court may obtain or refer to the file for the proceeding in the court or fribunal at
first instance.

The Court will ordinarily determine the application for leave to appeal without hearing
further from the parties and will not make an order as to costs of the application for
leave to appeal.

The Court may—
{a) order that the application for leave to appeal be listed for separate hearing and
determination;

{b) order that the application for leave to appeal be heard at the same time as the
appeal;

{c) inwvite a party to produce specific documents or make submissions on a specific
matter, or

{d) make any other or further order.

213.6—Determination by single Judge of leave to appeal to Full Court

(1)

(2

3

This rule applies if the question of leave to appeal to the Full Court is to be determined
by a single Judge.
Note—

Section 68(2) of South dustralian Employment Tribunal Act 201 4 provides that an appeal cannot
be commenced under section 68 except with the permission of a Judge of the Supreme Court.

A party who seeks leave from a single Judge to appeal to the Full Court must, within
14 days of the filing of the notice of appeal—

{a) file written submissions in the prescribed form identifying why the grounds of
appeal are reasonably arguable and why leave to appeal should be granted;

Prescribed form—
Form 190 Wrilten Submissions
{b) attach to the written submissions—
(i}  acopy of the judgment or order the subject of the appeal; and

{ii} a copy of the reasons for judgment given in respect of that judgment or
order.

A party who files written submissions under subrule (2) must serve the written
submissions and attachments on each other party to the appeal as soon as practicable.
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{(4)  Unless the Court otherwise orders, the other parties are not to file any evidence or
submissions on the application for leave to appeal.

{(5) The Court may obtain or refer to the file for the proceeding in the court or tribunal at
first instance.

(6)  The Court will ordinarily determine the application for leave to appeal without hearing
further from the parties and will not make an order as to costs of the application for
leave to appeal.

(8) The Court may—
{a) order that the application for leave to appeal be listed for separate hearing and
determination;
(b} invite a party to produce specific documents or make submissions on a specific
matter; or
{c) make any other or further order.

Part 4—Institution of appellate proceeding
Division 1—Time to appeal or seek review

214.1—Time to appeal or review

(1)  Subject to any statute or rule to the contrary, an appeal must be instituted within 21
days afier the date of the judgment or order the subject of the appeal.

(2) Ifleave to appeal is sought under mle 213.3, an appeal must be instituted within the

later of—
(a) 21 days after the making ofthe judgment, order or decision subject of the appeal;
or

{b} 7 days after the grant or refusal of leave (as the case may be).

4

(3) If an extension of time to appeal is required, the appeal must be instituted in the
ordinary way in accordance with rule 214.2 and the notice of appeal must seek the
necessary extension of time.

{4)  The Court may order that the question of an extension of timme to appeal be heard before
the hearing of the appeal.

{5) Unless an order is made under subrule (4), the application for an extension of time to
appeal and the appeal will be heard af the same time.

Division 2—Appeals and reviews

214.2—Institution of appeal

(1) An appeal must be instituted by filing a notice of appeal or notice of review in the
prescribed form setting oul (in accordance with the prescribed form)—

{a) the fornm ofthe appellate Court;

(b) the statutory provision under which the appeal is brought;
{c) details of the judgment or order the subject of the appeal;
{d) the grounds of appeal:

{e) the orders sought on appeal;
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{f) ifleave to appeal is sought—the grounds on which it is sought; and
{g) ifanextension of time is sought—the grounds on which it is sought.
Prescribed forms—
Form 181 Notice of Appeal
Form 1818 Appeal Grounds
Form 182 Nofice of Review
Form 1828 Review Grounds
Form 183 Appeal or Review Grounds — Standalone
Filing instructions—
If a Notice of Appeal is filed physically at Registry, a Form 181 with a Form 1815 is to be used
If a Notice of Appeal is filed using the Electronic System, a Form 1815 is to be uploaded
If a Notice of Review is filed physically at Pegistry, a Form 182 with a form 1825 is to be used
If a Notice of Review is filed using the Electronic System, a Form 1825 is to be uploaded.
If arevized Appeal Grounds or Review Grounds is filed, a Form 183 is to be used.
Prescribed forms—

Form 182A Notice of Review —Minor Civil Action

Form 182 Notice of Review —Marriage Consent
Form 1825 Review Grounds
Filing instructions—

If a Notice of Review of a minor civil action is filed (whether physically at Registry or using the
Electronic System), a Form 182A with a form 1825 is to be used

If a Notice of Review of a marriage consent iz filed (whether physically at Registry or using the
Electronic System), a Form 182B with a form 1825 is to be used.

The appellant mmust join as a respondent or interested party in the appellate

proceeding—

{a) any party to the first instance proceeding unless that party has no interest in the
appeal; and

{b)  any other person falling within paragraph (b) of the definitions of respondent or
interested party in rule 211.1.

The Court may order the addition or removal of a person as a party to an appellate
proceeding; however a person cannot be added as an appellant without the person’s
consent.

The appellant must serve the notice of appeal or review, together with a multilingnal
notice in the prescribed form, on each other party to the appellate proceeding as soon
as practicable.
Prescribed form—

Form 33 Multilingnal Notice — Notice of Appeal or Review

Unless the Court otherwise orders, an appellant may not rely on grounds that are not
stated in the notice of appeal or review.

If the appeal is against a judgment or order of ancther court or tribunal. the appellant
must serve a copy of the notice of appeal or review on the Registrar or other proper
officer of that court or tribunal as soon as practicable.
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214.3—Documents and information from court of first instance

(1) The Registrar may, and when directed by the Court must, request the court or tribunal
of first instance to transmit to the Court by physical or electronic means (as specified)
documents relevant to the appeal.

{2} Unless the Registrar otherwise specifies, documents relevant to the appeal the subject
of a request comprise—

{a) all documents lodged with the court or tribunal;
{b) any transcript of evidence or hearing;
{c) any other evidentiary material; and

{d) the judgment, order or decision subject of the appeal and any reasons given for
it.

{3) The Registrar or proper officer of the court or tribunal must comply with the request
as soon as practicable.

214.4—Institution of cross appeal

{1) Another party to the appellate proceeding may institule an appeal against the same
judgment or order by filing a notice of cross appeal or notice of cross review in the
prescribed form within 14 days after service of the notice of appeal or notice of review
on that party.

Prescribed forms—

Form 184 Nofice of Cross Appeal

Form 184S Cross Appeal Grounds

Form 185 Notice of Cross Review

Form 1858 Cross Review Grounds

Form 186 Cross Appeal or Review Grounds — Standalone
Filing instructions—

If & Notice of Cross Appeal is filed physically at Registry, a Form 184 with a Form 1845 is to
be used.

If a Notice of Cross Appeal is filed using the Electronic System, a Form 1845 isto be uploaded.

If a Notice of Cross Review iz filed physically at Registry, a Form 185 with a Form 1855 isto
be used.

If a Notice of Cross Review is filed using the Electronic System, a Form 1858 is to be uploaded.
If a revised Cross Appeal Grounds or Review Grounds is filed, a Form 186 is to be used.

{2} Subrules (2) to (6) of rule 2142 apply, with any necessary changes, in respect of a
cross appeal.

(3) Ifleave to appeal is required, the appellant on the cross appeal must—
{a) file with the notice of cross appeal an interlocutory application in accordance
with rule 102.1, which need not be supported by an affidavit, seeking orders as
to the manner in which the question of leave will be determined; and

{b) serve the interlocutory application with the notice of cross appeal on each other
party to the appeal as soon as practicable.

{4)  Onthe hearing of the interlocutory application, the Court may make such orders as it
thinks fit for the hearing and determination of the application for leave to appeal.
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(5) Forexample, the Court may order—
{a) that leave to cross appeal be determined at the same time as the question of leave
to appeal;
{b} that leave to cross appeal abide the outcome of the question of leave to appeal;
or
{c) that leave to cross appeal be heard at the same time as the cross appeal.
214.5—Notice of alternative contention

(1) If another party to the appellate proceeding wishes to contend that a decision subject
to appeal or cross appeal should be upheld for reasons other than those given by the
court or tribunal, that party must file a notice of alternative contention in the prescribed
form setting out the grounds on which the party asseris that the decision should be
upheld within 14 days after service of the notice of appeal or notice ofreview, or notice
of cross appeal or notice of cross review, on that party.

Prescribed form—

Form 187 Notice of Alternative Contention

{2)  Subrules (4) and (5) of rule 214.2 apply. with any necessary changes, in respect of a
notice of altemnative contention.

Division 3—Case stated—Supreme Court

214.6—Case stated by courf or tribunal

{1) A cour (including a Judge or Master of the Supreme Court) or tribunal which reserves
a question of law for the consideration of the Full Court must—

{a) prepare a document containing a statement of the background and relevant facts
on the basis of which the question of law is to be determined and a statement of
the question to be determined;

{b) designate a party to the proceeding who is to be regarded as the appellant on the
case stated before the Full Court and have the carriage of it; and

{c) designate who are to be the other parties to the appellate proceeding.

{2) If the case is stated by another court or tribunal, the Court may request that court or
tribunal to forward to the Registrar the whole or part of the file for the proceeding
inchuding any transcript of hearings and evidence in the custody of that court or
tribumnal.

214.7—Institution of case stated

{1)  The party designated as the appellant under rule 214.6 must file in the Court a notice
of case stated in the prescribed form.

Prescribed form—
Form 188 Notice of Case Stated

(2) Subrules (3) and {(4) of rule 214.2 apply, with any necessary changes, in respect of a
case stated.
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Part S—Interlocutory steps
215.1—Interlocutory orders

(1) The Court may, at adirections hearing, or in chambers, make orders on its own initiative
or on the application of any person in relation to an appellate proceeding.

{2) TForexample, the Court may make orders—
{a) concerning the constitution of the appellate proceeding;
{b} concerning notice of the appellate proceeding being given to a person;
{c) concerning the preservation of the subject matter of the appellate proceeding;
{d) forthe identification of issues in the appellate proceeding;

{e) for a report to be prepared by the judicial officer who made the judgment or
order the subject of the appellate proceeding concerning any matter relevant to
the appellate proceeding;

{f) fixing or modifying the time for parties to take steps in the appellate proceeding;
{g) modifying or enforcing compliance with these Rules;

() that the parties participate in an alternative dispute resolution process under
Chapter 11 Part 1;

{1) relating to evidence sought to be adduced at the hearing of the appellate
proceeding;

{j)  forthe conduct of and preparation for hearing of the appellate proceeding;
(k) under mle 215.2 rule 215.3 or rule 215.4; or

{I) concerning costs.
{3) Chapter 9 applies, with any necessary changes, to an appellate proceeding,
215.2—Amendment of appellate document

(1) A party may, without leave of the Court, amend an appellate document (except to
introduce an additional party to an appellate proceeding) at any time up to the date on
which the Court Lists the appellate proceeding for hearing.

{2) If a party makes an amendment under this rule, another party may apply for an order
disallowing the amendment, in whole or part, on the ground that, if leave had been
sought to make the amendment, it would have been refused.

(3) A party may amend an appellate document (including to introduce an additional party
into an appellate proceeding)—

{a) with the written consent of each other party to the appellate proceeding
{including, if applicable, an additional party sought to be introduced into an
appellate proceeding). or

{(b)  with leave of the Court.

(4) Rule 33.2 applies, with any necessary changes, to amendment of an appellate
document.

215.3—Security for costs
{1)  The Court may order that the appellant on an appeal provide security for costs.
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{2)  Subrules (2) to (6) of rule 115.1 apply, with any necessary changes, to an application
for security for costs.
215.4—Stay of execution

{1} The Court may, if there is proper reason to do so, stay execution of a judgment or
proceeding pending the hearing and determination of an appellate proceeding or
application for leave to appeal on such terms as it thinks fit.

{2) An application for a stay must be made by filing an interlocutory application and
supporting affidavit in accordance with rule 102.1 deposing to the grounds on which
the stay is sought.

{3) Anapplication for astay must be served on each other party to the appellate proceeding
as soon as practicable.

Note—

An application for a stay does not itself operate to stay the judgment or proceeding. Only an
order of the Court can stay a judgment or proceeding.

215.5—FEarly finalisation
Chapter 12 applies, with any necessary changes, to an appeal.

Part 6—Reviews of Registrars’ decisions

216.1—Application of Part

This Part applies to a review of a decision of a Registrar under rule 195.12(3), rule 201.4 or
rule 262.3.

216.2—Listing and hearing
(1) Subject to rule 212 .8 and subrule (3), the review will be listed for hearing be fore—

(a) aMagistrate inthe Magistrates Court;
{b) aMaster in the District Court; or
{c) aMasterinthe Supreme Couit.
{2} Subject to subrule (3), the Registrar will give notice of the hearing in the prescribed

form to the relevant party or parties.
Prescribed form—
Form 78E Nolice of Hearing
(3) A review may be determined without a hearing if the reviewing judicial officer thinks
fit.

Part 7—Appeal or review to Judge—Supreme Court and District
Court

Division 1—Introduction

217.1—Application of Part
{1}  This Part applies to appeals and reviews to be heard by a Judge.

Supreme Court
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(2) Ifasingle Judge of the Supreme Court refers an appeal to the Full Court, it is governed
instead by Part 8.

Division 2—Transcript
217.2—Transcript

{1}  This rule applies to appeals where a transcript of evidence was not produced for the
proceeding in the court of first instance.

{2) The appellant must file and serve with the notice of appeal a document identifying
whether the appellant requests that a transcript of the evidence of any witness be
produced and if so identifyring what passages of evidence are requested to be produced.

{3) Each other party to the appeal must, within 7 days after service of the appeal notice on
the party, file and serve a document identifying whether they request that a transcript
of the evidence of any witness be produced and if so identifying what passages of
evidence are requested to be produced.

{4) Unless a Judge otherwise orders, the Court will request the court of first instance to
produce transeript in accordance with any request made under subrules (2) and (3).

Division 3—Listing for hearing
217.3—Listing for hearing
{1)  Anappeal will be listed for hearing before a Judge on a fixed date in a given month.
{2) The Court will give notice of the listed hearing date in the prescribed form to the
parties.
Prescribed form—
Form 78E Notice of Hearing
(3) Ifa party seeks a change from the listed hearing date, the party must, within 7 days of

being notified of the hearing date, contact the Judge’s chambers and make a request
with details of alternative hearing dates.

Division 4—Appeal book
217.4—Filing and service of appeal book
{13  The appellant must prepare an appeal book in accordance with rule 217.5.
{2) The appellant must file a physical copy of the appeal book 7 days before the listed
hearing date.
217.5—Content of appeal book
(1) Anappeal book must contain—

{a) the cumrent versions of the originating process and pleadings in the case of a
claim, or principal affidavits in the case of an originating application,

{b)  the judgment or order the subject of the appeal,
{c) reasons for judgment given in respect of that judgment or order;
{d) any order giving leave to appeal or extending time to appeal; and

{e) the notice of appeal or notice of review, any notice of cross appeal or notice of
cross review and any notice of allemative contention.
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An appeal book must contain a filing page, be paginated and contain atable of contents
at the front.

Division S—Written submissions, chronologies and lists of authorities
217.6—Filing and service

(1)

(2)

3

)

Each party who intends to make submissions on the appeal must prepare written
submissions in accordance with nile 217.7 and a list of authorities in accordance with

mile 217.8 and may prepare a chronology.

Unless the Court otherwise orders, the appellant must file and serve on each other party
to the appellate proceeding written submissions, a list of authorities and any
chronology not less than 7 days before the listed hearing, date.

Unless the Court otherwise orders, each other party must file and serve on each other
party to the appellate proceeding written submissions, a list of authorities and any
chronology not less than 3 days before the listed hearing date.

The appellant may file and serve on each other party to the appellate proceeding written
submissions in reply not less than 1 day before the listed hearing date.

217.7—Written submissions

(D

(3

“)

&)

(6)

Wiitten submissions must be in the prescribed form and must show the anticipated
hearing date and name of the judicial officer listed to hear the matter (if known).
Prescribed form—

Form 190 Written Submissions
Written submissions must—

{a) inrespect of each ground of appeal or issue—set out succinctly each proposition
advanced by the party together with supporting references to the reasons for
judgment, evidence, legislation or authorities;

{b) tothe extent that a party challenges a factual finding—identify the finding that

was or was not made, why it is erroneous, the finding that should have been
made and the evidence relied on in support of the challenge;

{c) tothe extent that a party challenges a statement of law—identify the statement
oflaw, why it iz erroneous, the correct statement of law and any authorities relied
on in support ofthe challenge;

{d) tothe extent that a party challenges the reasoning of the judicial officer at first
instance—identify the reasoning, why it is erroneous and the correct reasoning,

Written submissions must provide citations to cases in the manner required by rule
217.8 for alist of authorities.

Written submissions should not, other than in exceptional circumstances, set out
passages from the reasons for judgment, evidence, legislation or authorities but shonld
merely identify them.

Written submissions must not, without the leave of the Registrar or the Court, exceed
20 pages for submissions in chief, or 10 pages for submissions in reply, and nmst
comply with the Registrar’s prescribed format requirements.

The Registrar may, on application by a party in accordance with fule 13 2(5), vary the

page limit for written submissions.
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217.8—Lists of authorities

(1)  Alist of authorities must be divided into 2 parts, being authorities expected to be read
and anthorities not expected to be read.

{2) A list of authorities must show the anticipated hearing date and name of the judicial
officer listed to hear the matter (if known).

{3) A citation to a case must—

{a) ifthe case is reported in an authorised series of reporis—include a citation to the
highest ranking available series of reports in which the case is published;

{b) if the case is reported in a published (but not authorised) series of reports—
include a citation to an available series of reports in which the case is published;
and

{c) if the case postdates 1997 and is published online on Austlii or its equivalent
elsewhere—include a medium neuiral citation to the case.

Division 6—Iearing and determination of appeals
217.9—Application of Division
This Division does not apply to the hearing and determination of a minor civil review.
217.10—Hearing
{1) Subject to any statute to the conirary—
{a) anappeal or review is to be by way of rehearing;

{(b)  the Court may draw inferences from evidence adduced in the proceeding at first
instance; and

{c) the Court may hear further evidence in its discretion.

{2} The Court may, ifit considers that it is in the inferests of justice to do so, determine an
appeal on the merits notwithstanding a failure of a party to raise or state properly a
ground of appeal or altemative contention in the notice of appeal, notice of review or
a notice of alternative contention.

217.11—Determination of appeal or review

{1}  Subject to any statute to the contrary, the Courl may—
{a) set aside or amend the judgment or order the subject of the appeal;
{b) substitute the Court’s own judgment or order;
{c) remit the matter for rehearing or reconsideration;
{d) dismiss the appeal;
{e) ~make orders for the costs of the appeal or costs at first instance; or
{f) make such other or further order for the disposition of the appeal as it thinks fit.

{2)  When the Court determines an appellate proceeding from another court or tribunal
{including refusing leave to appeal), the Registrar must—

{a) give to the Registrar or proper officer of the court or tribunal written notice of
the Court’s decision together with any written reasons given by the Court; and
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{b) return any documents or materials transmitted to the Court by the Registrar or
proper officer of the court or tribunal (other than documents and materials
forwarded in electronic form) for the purpose of the appellant proceeding.

Division 7—Hearing and determination of minor civil reviews—District
Court

217.12—Hearing and determination

The hearing and determination of a minor civil review is governed by section 38(7) of the
Magistrates Court Act 1991,

Part 8—Appeals or cases stated to Full Court of Supreme Court
Division 1—Introduction
218.1—Application of Part

This Part applies to appeals and cases stated to be heard by the Full Court.
218.2—Variation of times

The Registrar. on an application to Registrar filed by a party in accordance with rule 13.3(5),
or the Court, on an interlocutory application filed by a party in accordance with rule 102.1.
may vary a time himit prescribed in Divisions 2 to 5 of this Part.

Division 2—Core appeal book
218.3—Filing and service of core appeal hook
(1)  The appellant must prepare a core appeal book in accordance with rule 218.4.

(2) The appellant mmust file 3 physical copies of the core appeal book 28 days after the
preparation commencement date.

{3) The appellant must serve a copy of the core appeal book on each other party to the
appellate proceeding as soon as practicable.

218.4—Content of core appeal book

{1) A core appeal book for an appeal must contain the following items in the following
order—

{a) the cumrent versions of the originating process and pleadings in the case of a
claim or principal affidavits in the case of an originating application;

{b) ifthe appeal relates to an order made on an interlocutory application—a copy of
the interlocutory application:

{c) ifthe order the subject of the appeal or case stated was itself made on appeal
(i) the judgment or order the subject of the original appeal; and
{ii} the reasons for judgment in respect of that judgment or order;

{d) the judgment or order the subject of the appeal;

{e) the reasons for judgment in respect of that judgment or order;

{f) any order giving leave to appeal or extending time to appeal;

{z) the notice of appeal;

(h) anynotice of cross appeal or notice of contention;
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{i) alist of exhibits admitted into evidence, showing, for each exhibit the exhibit
number, a description of the exhibit and the page and line of the transcript at
which it was admitted;

(i) alist of documents marked for identification, the tender of which was rejected,
showing the MFT mumber, a description of the document and the page and line
of the transcript at which its tender was rejected:;

(k) a list of witnesses showing for each witness the transcript page mumbers for
examination in chief, cross-examination and re-examination; and

{13 a cenificate signed by the responsible sclicitor for the appellant, or if
unrepresented, the appellant, certifying that the appeal book is accurate,
complete and complies with this mle.

{2) A core appeal book for a case stated nmist contain the following items in the following
order—

{a) the curmrent versions of the originating process and pleadings in the case of a
claim or principal affidavits in the case of an originating application;

{by any relevant judgment or order;
{c) anyrelevant reasons in respect of that judgment or order;
{d) the case stated: and

{e) a certificate signed by the responsible solicitor for the appellant, or if
unrepresented. the appellant, certifying that the appeal book is accurate,
complete and complies with this rule.

{(3) A core appeal book must contain a filing page, be paginated and contain a table of
contents at the front.

Division 3—Written submissions, authorities and exhibit appeal book

218.5—Filing and service

(1) Each party who intends to make submissions on the appeal or case stated must prepare
written submissions in accordance with rule 218.6, a chronology in accordance with
mle 218.7 and list of authorities in accordance with nule 218.8.

(2)  The appellant must, within 28 days after the preparation commencement date

{a) file and serve on each other party written submissions and a list of authorities;
and

{b) serve on each other party a draft chronology.
(3) Each other party must, within 14 days after receipt of the documents referred to in

subrule (2)—
{a) file and serve on each other party written submissions and a list of authorities;
and

{(b)  serve on each other party a revised drafi chronology.

{(4)  The appellant must, within 14 days after receipt of the documents referred to in subrule
(3), file and serve on each other party—

{a) any written submissions in reply;
{b} any revised list of authorities; and
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{c) afinal (if so advised further revised) version of the chronology.

218.6—Written submissions

(1

(2)

3

@)

(6)

Written submissions must be in the prescribed form and must show the anticipated
hearing date and names of the judicial officers listed to hear the matter (if known).

Prescribed form
Form 190 Written Submissions

Written submissions must—

{a) inrespect of each ground of appeal or issue—set out succinctly each proposition
advanced by the party together with supporting references to the reasons for
judgment, evidence, legislation or authorities;

{(b) tothe extent that a party challenges a factual finding—identify the finding that

was or was not made. why it is erroneous, the finding that should have been
made and the evidence relied on in support of the challenge;

{c) tothe extent that a party challenges a statement of law—identify the statement
oflaw, why it is erroneous. the correct statement of law and any authorities relied
on in support ofthe challenge:

{d) tothe extent that a party challenges the reasoning of the judicial officer at first
instance—identify the reasoning, why it is erroneous and the correct reasoning;
and

{e) list any other exhibits on which the party relies on in addition to those referred
to in the body of the submissions.

Written submissions must provide citations to cases in the manner required by mle
218.8 for alist of anthorities

Written submissions should not, other than in exceptional circumstances, set out
passages from the reasons for judgment, evidence, legislation or authorities but should
merely identify them.

Written submissions must not, without the leave of the Registrar or the Court, exceed
20 pages for submissions in chief, or 10 pages for submissions in reply and must
comply with the Registrar’s format requirements.

The Registrar may, on application filed by a party in accordance with ule 13.2(5), vary
the page limit for written submissions.

218.7—Chronologies

(0
(2)

3

Chronologies must contain colummns for the date and event, and one or more columns
for extibit, transcript and reasons for judgment references.

Chronologies must be prepared by the parties cooperatively by exchanging successive
drafts containing modifications by the parties to the previous draft.

A party may file its own version of the chronology if the party canmot agree on the
final version prepared by the appellant vnder rule 218.5(4) but it must only differ to

the extent that the party cannot agree with that version and must highlight the
differences.

218.8—Lists of authorities

(n

A list of authorities must be divided into 2 parts, being authorities expected to be read
and anthorities not expected to be read.
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{2) A list of authorities must show the anticipated hearing date and name of the judicial
officers listed to hear the matter (if known).

(3) A citation to a case must—

{a) ifthe case iz reported in an authorised series of reports—include a citation to the
highest ranking available series of reports in which the case is published;

{b) if the case is reported in a published (but not authorised) series of reports—
include a citation to an available series of reports in which the case is published;
and

{c) if the case postdates 1997 and is published online on Austlii or its equivalent
elsewhere—include a medinm neutral citation to the case.

218.9—FExhibit appeal book

(1) The appellant, except on a case stated, must prepare an exhibit appeal book containing,
only those exhibits that are referred to or said to be relied on in the written submissions
of the parties.

{2)  An exhibit appeal book must contain
{a) the exhibits referred to in subrule (1) in exhibit number order;
(b} afiling page. page numbers and a table of contents at the front; and

{c) subject to subrule (4), a certificate signed by the responsible solicitor for each
party to the appellate proceeding, or if a party is unrepresented, that party,
certifying that the appeal book is accurate, complete and complies with this rule.

{3} The appellant must file 3 physical copies of the exhibit appeal book 7 days after the
last of the written submissions are filed or due (whichever is earlier).

{4) Ifthe appellant, acting diligently and reasonably, canmot obtain the signature of another
party on the certificate referred to in subrule (2)(c) by the due date for filing under
subrule (3), the appellant must include a certificate by the appellant and any other party
willing to sign it and seek directions from the Registrar conceming any unresolved
issue about signing the certificate.

{5) The appellant must serve a copy of the exhibit appeal book on each other party to the
appellate proceeding as soon as practicable in electronic or physical form.

218.10—Updating written submissions and chronologies

Each party must, within 7 days of the exhibit appeal book being filed, file and serve on each
other party to the appellant proceeding a revised version of that party’s written submissions
and any chronology including appeal book references in respect of any exhibits.

Division 4—Information sheet
218.11—Information sheet

(1)  The appellant must serve on each other party a draft information sheet inthe prescribed
form at the same time as serving the written submissions referred to in rule 218.5(2).

Prescribed form—
Form 189 Information Sheet - Setting Down Appeal or Case Stated for Hearing

(2) The parties to an appellate proceeding must cooperate to complete an information
sheet.
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{c) orderthat the respondent make discovery as if the respondent were a party to a
substantive action for the possible cause of action and for that purpose specify
any matters or make any order that could be specified or made in respect of a
party under Chapter 7 Part 13;

{d) order that the respondent verify disclosure or production by affidavit;
{e) order that the respondent provide specified information to the Court;
(f)  order that the respondent attend before the Court for examination; or
{g) make any other or further order as it thinks fit, including as to costs.

If the Court makes an order under subrule (2). the Court may subsequently make a
further order under subrule (2).
Example—

If the Court orders that the respondent make discovery, after the respondent has done so the
Court may order that the respondent attend before the Court for examination,

242.3—Compensation

(1

(2

Unless the Court otherwise orders, the respondent is entitled to payment by the
applicant of reasonable compensation for the time and expense involved in complying
with an order made under rule 242.2.

The compensation is to be fixed by agreement or in default of agreement by the Court.

Part 13—Pre-action search or freezing orders—Supreme Court
and District Court

243.1—Institution

(1

(2

3

“)

(3

A person who seeks a search order under rmle 112 2 or freezing order under mule 112. 14
in anficipation of instituting a substantive action may institute an action under this rule
by filing an Originating Application and supporting affidavit in accordance with rule
82.1.

The supporting affidavit must depose to the matters referred to in mile 112.3, 112.14
112.150r 112.17 as the case may be.

The applicant must join the person against whom the order is songht as a respondent
but need not serve the Originating Application documents on the person before the
application is heard by the Court.
Chapter 10 Part 2 Divigion 1 and Schedule 2 otherwise apply to an application for a
search order.
Chapter 10 Part 2 Division 5 and Schedule 3 otherwise apply to an application for a
freezing order.
Note—
It iz preferable that the substantive action first be instituted and a freezing order or search order
be zought by interlocutory application under Chapter 10 Part 2 Division 1 or 5 respectively, An

action should only be brought under this rule if urgency prevents proceeding under Chapter 10
Part 2.
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